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UNITED STATES 

ENVIRONMENTAL PROTECTION AGENCY 

BEFORE THE ADMINISTRATOR 

In the Matter of 

Weed Heights Development Co.; 
Mesaba Servi ce and Supply Co.; 
an..<Lt>1artin Electric Co., 

Respondents 

) 
) 
) 
) 
) 
) 
) 

Docket No. TSCA-09-84-0010 

1. Toxic Substances Control Act. The forum for determining the own er
ship of transform~rs from among three different na med Respondents 
is in the investigational stage and not in a formal hearing. 

2. Toxic Substances Control Act. Transformers located on premises of 
one party, with ownership residing in another, does not place li
ability upon that party where facts show an effort was made to have 
them removed. 

/ . . 

3. Toxic Substances Control Act. A Motion To Dismiss should be granted 
upon a showing of Respondent by substantial evidence, unrefuted by 
Complainant, therefore, a failure to present a prtma facie case. 

4. Toxic Substances Control Act. Complaint against a named Respondent 
will be dismissed upon a failure to file a certificate of service. 
40 CFR 22.05(a)(2). 

5. Toxic Substances Control Act. Failure to file response to Motion To 
Dismiss within ten (10) days after service of motion is ground for 
granting Motion To Dismiss. (Sec. 22.16(b)). 
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Office of Regional Counsel 
U. S. EPA, Region IX 
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ORDER GRANTING MOTIONS TO DISMISS FILED BY 
WEED HEIGHTS DEVELOPMENT COMPANY AND MESABA SERVICE 

AND SUPPLY COMPANY AND DISMISSING COMPLAINT 
AGAINST MARTIN ELECTRIC COMPANY* 

Complaint in this proceeding was issued January 30~ 1984, naming as 

Respondent only Weed Heights Development Company (Weed Heights). Answer 

was filed by said Respondent stating that the six transformer>-referenced 

in the investigative report and Complaint are not owned by Responaent, 

nor does it have any interest therein. 

And further,,that based upon information and belief, Respondent 

alleges that sometime prior to the sale of its property to Respondent, 

Anaconda, the then owners of the six (6) transformers, sold or trans-

ferred said transformers to Mesaba Service and Supply Co. ("M~saba"), 

330 Primrose Road, Burlingame, California. 

* Sec. 22.20(b) provides that this decision constitutes an Initial 
Decision of the Presiding Officer and shall be filed with the Regional 
Hearing Clerk. 
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Mesaba, in turn, in August of 1979, sold the said six (6) trans-

formers to Martin Electric Co., P. 0. Box 588, Lake Oswego, Oregon. 

Thereafter, on June 6, 1984, Complainant filed Motion For Leave 

To File-rirst Amended Complaint, said Complaint being attached to said 

motion. This motion was granted on May 2, 1984. The First Amended 

Complaint added two additional Respondents, Mesaba and Martin Electric 

Company. 

Respondents Mesaba and Weed Heights filed Answers to First Amended 

Complaint, both denying any ownership or interest in the six transformers 

which are the subject of the Complaint and providing documentation in 

support thereof. 
. 

Subsequently, both Mesaba and Weed Heights filed Motion To Dismiss 

And/or For Accelerated Decision citing lack of ownership or interest in 

the transformers and referencing documentary proof thereof. 

The Motion To Dismiss filed by Weed Heights was mailed to all parties 

on May 17, 1984. The Motion To Dismiss filed by Mesaba was personally 

delivered to the Regional Hearing Clerk on June 1, 1984. Complainant's 

Response to said Motions To Dismiss was dated June 22, 1984. Rule 22.16(b) 

of the Consolidated Rules of Practice require that a party's .response to 

any written motion must be filed within ten (10) days after service of 

motion. Failure of Complainant to comply with this Rule is one of the 

bases upon which the Motions To Dismiss are granted. 
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Sec. 22.20 of the Rules of Practice provides that: 

The Presiding Officer, upon motion of the 
respondent, may at any time dismiss an action 
without further hearing or upon such limited 
evidence as he requires, on the basis of fail
ure to establish a prima facie case or other 
grounds which show no right to relief on the 
part of the complainant. 

Respondents Weed Heights and Mesaba have provided documentary proof 

that neither Respondent owns nor has any interest in the transformers 

which are the subject of this Complaint. 

Complainant•s response to said motions states that "the inspection 
. 

report filed by the EPA field investigators records no disclaimer of title 

to the transformers or responsibility for same by Mr. Johnson on behalf 

of his employer or principal, Weed Heights Development Company." ,And that 

this, among other things; leads to the assumption that title was still 

in Weed Heights. , The documentary evidence submitted by Respondents 

nullifies this assumption. 

Complainant states that the purpose of the First Amended Complaint 

was to determine "just who is the owner of this person~lty an~ where does 

the responsibility for compliance with TSCA repose." The forum for that 

determination is by means of a more thorough investigation and not in a 

formal hearing. , . 
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Also, the fact that the transformers were located on the premises 

of Weed Heights does not place liability upon Weed Heights, especially 

in view of the arrangements made between Mesaba and Martin Electric 

Company to remove them from that location. 

As to Respondent Martin Electric Company, the record before me 

is void of any evidence indicating that said Respondent was ever served 

a copy of the Complaint. The Order Granting Motion For Leave To File 

First Amended Complaint stated: "Upon receipt by this Office of a 

Certificate of Service of Complaint upon the newly named Respondents 

and Answers thereto, further action will be taken." No such evidence 

is before me. 

It is ordered that the Motions To Dismiss filed by Weed Heights 

Development Company and Mesaba Service and Supply Company are hereby 

granted, with prejudice. 

The Complaint against Martin Electric Company is dismissed ~ without 

prejudice. 

!:7.: Dated: _( ~ , t;. 
Washi~on, • C. 

Chief Administrative Law Judge 

~ 

*Both Weed Heights and Mesaba have moved that each be awarded attorneys' 
fees. 40 CFR 17, copy attached, sets forth Information Required From 
Applicants and Content of Application. 
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CERTIFICATION 

I hereby certify that the original of this Order Granting Motions 
To Dismiss Filed By Weed Heights Development Company And Mesaba Service 
And Supply Company And Dismissing Complaint Against Martin Electric 
Company was mailed to the Regional Hearing Clerk, U. S. EPA, Region IX, 
and a copy was sent by certified mail, return receipt requested, to 
Complainant and Respondents in this proceeding. 

~LA<~~~ (_____./' J Lean~B1svert 
Legal Staff Assistant 



Federal Regi~;ter J Vol. Q72 I Frid;; y, September 2..- 1983 J. and Regulations . • . -

- ' (1) Alco-Ar.alj~rCuCu-;ma!ograph.. FOR FURTHC.R rt i FO R ~A1iOH CO~rTACT:" . 
(Luc~ey Labo.-a!orie~ Inc). . " ;,. . . · -.~ · : · . Frederick A.:Bush. General CouMel. 

(2) Alec-Tector [Der.stur lllectroniC!, Inc}. (315) 764-3245. -
(3) Brea{h alyu.r {S!ephens:m Ccrpo;-ation). · · · •' 

· {4) Gaa Ou-omal ogra"h L'llo:dmeter . . . •' SUPPLE.MENTARY_ I ~<~ORMATIOH: • 
(I . 1n " . .. . . ... ~ • ·,. - • • ..... ~· ' · .. . . 

ntox1mcter, c,. ._ .. . . - . • . , . ·"· .• · _, : B. ~'L- • a ··: '' · , ;. . ...:- · . . , . 

.-considerable. Finally, t.~e Corporation 
has determin ed that this rul emaking fa 
not a major Federal 8Ctii?Jl affecting the 
qu ality of the human environment under 
the National Environmental Policy Act. . 

(5) Photo-Electric lntoximeter {lnloxlmet.er. . . a~roun • . • . . ;- ~ . _ . :_. ; , 
. Inc). - . · ' -~.:- -. : · : ~ · , :~ _.. ··>~ ·: On July 5, 1983, the Seaway . · · '· 

c. C_ourse materials are.aynflab.le _!r_:>.~ '?~-.:.. . Col'{>oration pub! i s~ed in the Foderal -
Supcnnlendent of Documents, 'U.S. - · .•. · • .: Register (48 FR 30635) a prono!led ' : 

- and therefore an environmental impact 
. statement is not requlrea.·· : ·"" · : . 

~~~m:~nt Prin~ ~~·-~Ve sh ln~~:~·~c ame~dmcnt to ~ .4D1.97 ~)(2j of the ' ' 
. · · •. - ·.. . . ~· .· <"' ·, ·. ;. 1 ' Seaway Regulalwns. Th1s amendment 

· ' •· · -· - - ··. · ·· · · • had been de ve1oped jointly with the St. ~ 
~ Sl:x:l< No. eo.t Lawrence Seaway Authority. . 

Co..<w Guicllt ~ .$0.!10 
St,•o&nt Study Gude __ . --- 5003..{)().<5 1.00 
lr,..tnoetor'al~ Plana ·'---- 500~ 3 .00 

-------------------L--------~----
1 When oroomg lns1n.dcr ~ f'l<ona. ~ 

ohould indicAia the type ~ b<Ong ...., t,. ... 
instattat.on/c:ommancl · 

0-c. Recertification. Refresher training . , 
- consisting of classroom instruction and , 

laba rstory p r& cticil work iB requi red every 18 
months to assure that operalof!i ma intain 
ekills and are brought up to d ate on the 
newe111 information relative to alcohol and 
chemical testing. Satisfaclol}' completion of .a 
written and practical examination 
administered IU a part of the refresher 
lra ining are required for recertification. 

lfll Doc. 83-241~ fil£d s-t-c. 11:45 lUll) 

BtLUNG COO£~~ 

--DEPARTMENT OF TRANSPORTATION 

Saint lawrence Seaway Development 
Corporation . 

33 CFR Part ~1 

Seaway Regulations, Navigation 
Closing Procedures 

No comments were submitted1n 
response to the notice of propo sed _ 
mlemaking. · . ' : . 

. . 
List of Subjects in 33 CFR Part 401. 

Hazardous materials transportation. 
Navigation {water}, Penalties, Radio, 
Reporting and recordkeeping 
requirements, Vessels, V\7aterwaya. 

As a result of a number of discussions 
, with the. users of th~ Seaway, It bec·ame 
readily apparent that favorable 
operating conditions might eliminate the 
need for the imposition of operational · 
surcharges and that such imposition 
would have a negative impact on the 
level of traffic, which in tum would 
reduce the amount of revenues accruing 
to both the StLawrence Seaway 
Authority:o£ Canada and the 

. Corporation. Therefore, in order to 
encourage the use of the Sl Lawrence 
Seaway, paragraph (b}(2) of §401.97 has 
been revised in order to allow the 
needed flexibility in determining the 
imposition of operational surcharges. 
This bas been done by requiring, as • 
part of the closing procedures, that a __ · 
vessel must comply with the provisiom 

.PART ~01-iAMENDED) 

F~r the st~ted re a s~ns, the Seaway 
Regulations have been amended aa . . 
fo1low.s; •: - .. .. . . . r · . • 

1. In §401.97, pa~agraph (b)(2) baa 
been revised to read as follows: ' • 

§ 401..97 Closing proce-dureL 
• .. • • • 

{bf* .... . : · 

(2) It reports at the applicable calling 
· in point referred to in paragraph {c) of 

this section within a period of 96 hours 
after the clearance date in that 
navigation season, it complies with the 
provisions of the agreement between 
Canada and the United States, known 
as the St. 'Lawrence Seaway Tariff of 
Tolls and the transit is authorized by the 
Corporation an~ the Authority. 
• • .. • • 
(68 Stat. 93-oo, 33 U.S.C. 981-ooci. sa mended 
end sections 4, 5, 6, 7, 8, 12 and 13 of Sec. 2 of 
Pub. l.. 95-474, 92 Stat. 1471) . . 

Issued at Massena. New York on August 
Z3, 1983. . . 

Saint Lawrence Seaway DevelopmenJ · 
Corporation.__ · . · · 
Wuliatn H. Kennedy, · 

·Associate Adcninist.rotor. 

IUlUNG CODE 411-~ 

AGENCY: Saint Lawrence Seaway 
Development Corp·oration. DOT. · 
ACTION: Final rule. · 

SUMMARY: The Saint Lawrence Seaway 
Development Corporation and ita 
counterpart agency, the St l.awrence 
Seaway Authority of Canada, publish: 
joint Seaway Regulations. As a result of 
discussions with the St Lawrence 
Seaway Authority and St. Lawrence ·
Seaway users· concern1ng na'vigation 
closing procedures, it was determined 
that paragraph (b)(2) of§ 401.97 needed 
to be revised in order to allow the · · : · - · 
flexibility in imposing operational~
surcharges as provided for by the St '. 
Lawrence Seaway Tariff of Tolls. The· ~
Tariff of To1ls provides that operational 
surcharges may be1mposed while 

of the St. Lawrence Seaway Tariff of ENVIRONMENTAL PROTECTION 
Tolls, which provides that the 
impcisition of the operational surcharges AGEN Y 
iB petmissive as opposed to the 
mandatory imposition required by the 

- aforementioned paragraph (b)(2} of ·-
§ 401.97 of the 'Seaway Regula tiona. 

CFR Part 17 .. .. , 
. -. ·-· ":... : · ~~ .. . -- -.. 

.···\·· - - -.· · -

.' 

§ 401.97(b)(Z) as preViously written. · 
without consideration of operation 
conditions, mandated the imposition of 
surcharges. Therefore, the Seaway · 
Corporation has amended 33 CFR Part · 
401-Subpart A.· · ' • : •~ '""' .::.:·.~ __ , 
EFFEcTIVE OAT£: Sept.em~er Z,19s3.: ·· 

' . 
. - -

This fmal rule involves a foreign 
affair8 function of the United States; 

· therefore Executive Order 12.291 does 
not apply to this rulemaking. The Saint 
Lawrence Seaway Development 
Corporation certifies that. for the . - . . 
purposes of the Regulatory Flexibility .. : 1 

Implementation of Equal Access to 
Justice Act In Environmental 
Protection Agency Administrative 
Proceedings -

AGENCY: Exi~nm'tmtal Protection 
Agency {EPA). ·; . . , . , 

Act (Pub. L. ~54), this final role will · - AcnoN: Final rule. 
not have a significant impact on a _ · -----------=.:.-:---:--,-:-
substantial number of .small entities. The · SUMMARY: EPA is issuing its final ;rues .. : 
Seaway Regulations relate to the go~eming the implementation of the_ 
activities of commercial users of the Equal Access to Justice Act in EPA ·:.. - · 
Seaway, the vast majority or whom are • _proceedings. These rules establish . . 
foreign vessel operators, and therefore· __ . · procedures for the submission and · ~: 
any resulting costs will be borne ~ · -~ · consideration of applications for a warda 
primarily by foreign vessels. On fue :. · ~ of attome.Ys' fees and other expenses in, 
other band. tbe economic benefitS . -. : adversary adjudications conducted by 
derived from a safe and efficiently/<~ ,.": ~A unde~ Ses:tion 5-ofthe ~."' ' -;:-=_~~::~ ~ - : . 
operated StLawrence Seaway are. . · Administratiye Procedure Act. -~- ·-~ .. :- · ·· · 

---- . 

. i 

-

' - -

, . 

---.- ~ , -·. 
· . 



-------------------.-------------------------·------------·---
•, 

, .. ·.J 

---- -------- --- ---- - - ---- - ------ ---- - - ---------- -----. . 
Dt..TF.: This order is ef,Iective on October defi.ne the phr.:: ~~ on a case-by-case·-.. ~ 
3_, 1903. The interim regulations will . . bas1s. .. _' < . , . . , . . . . . . •. . ' 

· would be inappropriS~Ie for two rea~ons. 

remcin!neffectuntiltheeffectivedate S b·, _ :,/ir~~tifi · .ti , ·~--: :-·--·~-;~" - •·- .:-
~- ·· ofthls order. -·~ ·-~:·· ··. : t· ::. ·. ·.··- :· ·: ~ .., · · :·. : . . u _s ~L a _us_ 1 <;~ ?n ~- -;...- ·.~! ._;· e:·: 

toR FURTHER-iNFORMA-TION ~oi.rr~c,:; . . . . Second, the Audubon Society asked' . 
James Clark, Environmental Protection t.'-Jat tliese rules define "not substantially 

First, the term "prevailing party'" would 
seem to mean the party who, at the ·: 
conclusion of the case, wins on the main 
Issues. Accordingly, before the time for 
appeal has run, the case has not 
concluded and attorneys' fees should 
not be paid. Second. under 5 U.S.C. 
S04(c)(l), if a court reviews the 

justified .. and criticized the interim rule 
Agc:~cy, Office of General Counsel [LE- for creating "a nonparallel situation" by-
132.A), 401 M Street, SW., Washington, · stating that just because EPA did not · . 
D.C. 20460, telephone (2DZ) 38~-7633· . · prevail does not demonstrate that the-
SUPPLHAEIITARY INFORMATION: . -Agency's position was not substantially 
OMB Cony{>i Number: 2()00....{)430. • ·• • . Justified. , . . : :.' .· · > ~ .' . -- : · 
· EPA received on.e co~e-nt fi~~ the . The rules do give some guidance 

. · Na-tional Audubon Society in response a bout the meaning of "substantial 
to the AprilZO, 1982 publication of its justification," slating that no 
interim rules, 47 FR 16780. The Audubon _ presumption arises thatthe agency's 
Society made seve~a1 ;·uggestions, which position was not substantially justified 
are discussed below~ because the agency diu not prevail. This-. 

phrase was suggested by the legislative 
, Prevailing Parti~s history. The House Judiciary Committee 

First, the Audubon Society was report stated: 
concerned flecause the interim rule The ste~dard, however, should not be read · 
limited recovery of attorne:l{s' fees to to raise a presumption that the government 
"prevailing parties•• only. without .. _ · position was not substantially justified, 
defining the term. The comment . simply because it lost the case. (Report of the ~ 

· underlying-decision under 28 U.S. C. 
Z412(d)(3), the court must make the · 
award.of fees and expenses incurred in 

. pursuing the administrative adjudication 
as well as the P.xpenses inr.urred on the 
appeal. Because the final fee . · 
determination of the Agency could be ' 
reversed on appeal, EPA would be ill- _ > 

advised to pay an award before the 
appliCant has, exhausted its appeals. 
Otherwise, if the Court reversed the 
EPA fee dc:termination, the Agency 
could not be forced to attempt to recover 

. awards already paid out . · 
: :· : _ l 

Allowable F~ and EXpenses 
Committee on the Judiciary on S. 265. 96th 

correctly observed that other statutes Cong .. 2nd Sess. 11 (1980J H.R. Rep. No. 1418 Finally, the Audubon Society 
have been interpreted to allow awards at l1.) suggested that EPA broaden the kinds of 
to parties that have not prevailed; citi_ng· · fees and expenses that could be 

This statement doesnot, as the Sierra Club v: Gorsuch. 672 F.Zd 33 (D.~ · recovered under the rule, Specificaiiy, --
Cir. 1982) and Environmental Defense·. Audubon Society maintains, create a the comment urged: (1) That EPA should 
Fund v. EPA. 672 F.2d 42 (D.C. Cir. 1982}~- "nonparallel': situation or a "double '· pay interest to a prevailing party for the 
These two cases, however, anse from standard." It simply calls for a two-step period between the agency 
statutes that do not limit recovery of test eliminating any presumption that determination to award fees and . 
attorneys' fees to prevailing parties: The just because 8 party prevails over EPA. completion of judicial review and (2} 

·_- Sierra Club case. supra, awarded the Agency's position was not.- . . _that EPA should pay fees and expenses 
a}torneys' fees ·to a nonprevailing party . substantially justified.To take the in~rred in pursuing the attorneys' fee -
tinder Section 307{f) of the Clean Air. position that any prevailing party'ia' claim. i.e., for the time spent making the 
Act, which authorizes a court to award automatically entitled to fees would · - application and any time spent litigating 
fees "whenever it determines that such render fu.e statutory language requiring ill before the agency or the courts over 
an award is appropriate." 42 U.S.C. finding that the Agency's position was whether the Agency should pay fees. 
7606(f). Similarly, the EDFcase. supra, . not substantially justified mere Under 5 U.S.C. 504(c)(1), if a court 
permitted recovery of attorneys' fees by ~ug;~sh~=·d~cid~d -~ot to -.define further reviews the underlYing decision. the 
a nonprevailing party under Section · · what constitutes "substantial court is directed to make an award of 
19(d) of the Toxic Substances Control fees pursuant to 28 U.S.C. 241Z[d}(3) for 
Act, which authorizes award of fees "if justification" so that the presiding both the adJ'uqication on appeal and the 
th · ch officers, who are mos< familiar with thR e court determines su an award Is' . --... agency proceeding. Therefore, It is up to facts of the cases,' can define it on a appropriate." 15 U.S.C. Z618fd). .. the court and not kJ EPA whether to add 

~ case-by-c::;ase basis. ~- < > - -
Section 504(a)(1) of the Equal Access .· _ - . _,, ~ .- interest to any EPA award. SimHarly, 

to Justice Act, 5 U.S.C. 504(a)(1), on the The Fee Ceilin&_ - -. : the extent of any award for expenses 
other hand, explicitly directs agencies to· Third, the Audubon Society and fee·s incurred while appealing the · 
award fees only to a "prevailing party.~.. commented that the $75 an hour _. _ fee decision of the agency to a court 

_ When Co~ss Umits attom~ys' fee attorney's fees limitatibn would be ' would be determined by the court and·· 
. . awards to prevailing parties. as It did- inadequate In Ught of prevailing r-ates. not by EPA. . , 
. · under the Act, courts have carried out The Act. however, explicitly places that ' Finally. because nothing in the· Act ·. 
~-. that policy. ~e. ~.g;. the cases a~ sing -·, . ceiling on hourly fees charged, 5 U.S.C.. directs agencies to pay awards for' 

:under the Civil Rights Attorneys Fees 504(b)(1)(A}. EPA has received no ·:-". · _ · applicants' fees and expenses incurred:_, · 
.: _Awards Act of 1976, 42 U.S.C. 1988, such · · information demonstrating that small in applying .for fees in administrative- · 

_ . as Hanphan v. Hampton, (1980), 100 S~ ·. · .. entities cannot obtain competent : -,_-. -_~; . _cases, these rules make no provision for 
: • '·. Cl198_7. ~6 ~.S. 754, 64 I.. Ed. 2d 67o;· . representation at the $75 per hour _-,: · - - ~ _awarding such fees- , :__' . _·. · .. - , •;,;· .-
-· _ reheanng derued 101 S. Ct. 33,448 U.S. ..._ ,ceiling set by Cong· ress .. ..... . ,_. __ · • ..;,._~ __ . _.-. ::· . . . T ·. "h • ' 1 Ch -· - - , , · . _. ··. - · 

' 913 65 I.. Ed 1176 1177 >- d 499 · • · .r -- · · -.. - ec mea anges -- ·. · · · -.. ·_ , . , . ~n rc::man . .... ~ ·. - . ... · · · .. ·~ ·--;::n .:... .. -~' .. ·· >'~ ~-- ~:--..;..;"-..:-;"':.. .. · .. - -~ _ · .i: . - : . · 
·_. --, F. Supp. 640 . . :_ -·.: ~- · .-- ~ :, ~ ~- ·• _i: . ~le~ /twa~s, _ ..-:;"' ~; •.. ~ -, .:£•-.. ~· .:;. .. :_"',.; ": · Because ''proceeding"" is defined in . 

. ' ~:· _: : Neither these regulations nor the Act.~;: - Fourth; the Audubon Society urgect-:. _-. § 17.2{d) as an adversary adjudicatfon. 
.-" _ · -.~. further defines "prevailing party,.:• EPA _ ··. that EPA should make awards under tlie.·. actions on applications for awards · . 

· dedded not to attempt to rigorously: .. : Act after the Cinar administrative •. :0: · -:- ,- ·should be described so as to avoid the 
define "prevailing party" in the rule so determination; ·even when judiciaE · · -~ : : implica lion that the process in&. of an_ 
that the presiding officers, who are most review Ia sought of the underlying EPA· application is itselflfn independent 
familiar with the facts of the cases, can· determination. Such interiln awards . Section 554 adjudication. Accordingly,· ........ -:. -.. ~· . ,~- ..:- . ,.... ·- ~ .. . - ' . .... - - . -

. - . ; ..... : . - ·!'· ··......;._ -"" ,· 

·. \ .· , .... _ . " 

........ -. -:-- .. 
. . .. . , __ ~: . 

,- .. . 
. - i 

..... 

' . 
' 



where "proceeding" was us~ d in the 
inl t; dm n 1les to describe~ct i ons on the 
application, it has been del eted in the 
final rule. · · 

Mis-cellaneous 

This anno~n cemenf doe& not • 
constitute a "major" rule, as defined by 

. Executive Order 1229l, becau~e it will 
not result in: (a) An effect on the 
economy of $100 million or more. [b) a 
major increase in any cost or prices; {c) 
adverse effects on competition, .. 
employment, investment, productivity, 
or innova tion amo ng Ameri can. 
enterprises. 

This regulation has been submitt ed to 
the Office- of Management and Budget 
for review under 'Executive Order 12291. 

Information collection requirements 
contained in §§ 17.11 through 17.13 of. · 
this regulation have been approved by 
the Office of Management and Budget 
(OMB) u11der the prO\·isions of fhe 
Paperwork Reduction Act of 1980, 48 
U.S.C. 3501 et seq., and have been 
assigned OMB control number 2000- · 
0430. 

This regula ti on is specifically 
designed to help small entities by 
allowing fhem to recover attorneys' fees 

. and expenses in certain circumstances 
when they prevail over EPA in 
administrative litigation. However. this 
rule will not have a significant economic 
impact on a substantial number of small 
entities as defined in the Regulatory 
Flexibility Act. 5 U.S.C. 601 et seq. or as 
defined in EPA's guidelines. 
Accordingly, EPA has not prepared a 
Regulatory Flexibility Analysis. 

List of Subjects in 40 CFR Part 17 

Equal access to justice. Claims, 
Lawye~. · · • 

_The Enviroiimental Protection Agency 
amends Title 40 of fhe Code of Federal 
Regulations by adopting as final Part 17, 
which \..•as published as an interim-rule 
at 47 FR 16780, April 20, 1982, and is to 
read as set forfh below. 

Dated: August 4~"1983. -
William D. Ruckelsbaus, 
Administrowr. 

PART 17-lMPLEMENTATION OF THE 
EQUAL ACCESS TO JUSTICE ACT IN 
EPA ADMINISTRATIVE PROCEEDINGS 

Subpart A-General Provisions 

Sec. 
17.1 Purpose of these rulea. 
17.2 Definitions. · · 
17.3 Proceedings covered. 

_ 17.4 Applicability to EPA proceedings. 
17.5 Eligibility of applicants. · 
17.6 Standards for awards. 
17.7 Allowable fees and other ex.pe.nsel. 
17.8 Delega~on of authority. 

·-' 

L 

Sub ;:>art 8--l nk,rm .~! lo~ Req ul;e.d From 
Applic11nts 

Soc. 
17.11 C6n len:s of P.ppli ca ti on. 
17.12 Net worth exhibit 
17.13 Documen tation of fe es and expensea. 
17.14 Time for bubm is sion of a ppli ~atlon. 

Subpart C-Procedwes for Con5lderlng 
Applica tions 

17.21 Fil ing an d ber.·ice of documents. 
17.22 A nswer to appli cslion. 
17.23 Comments by other pa rties. 
17.24 Settlem ent - , 
17.25 Extensions of lime and further 

proceedings. 
17.26 Decisi on o n applic~t i on. 
17.27 Agency revi ew. 
17 .28 Judi cial review." 
17.29 Payment of a"'·ard. 

Authority: Section 504, Title 5, U.S.C .. aa 
am ended by sec. 203(a)(l), Equal Access to 
Jmti ce Act (Title 2 of Pub. L. 95 -4 8 1.94 Stat . 
2 . .12.3). 

Subpart A-General Provisions 

§ 17.1 Purpose of these rules. 
These rules are adopted by EPA 

pursuant to section 504 of title 5 United 
States Code, as added by section 
203[a){1) of the Equal Access to Justice 
Act. Pub. L No. 96--481. Under the Act. 
an eligible party may receive an award 
for attorney's fees and oilier expenses 
when it prevails over EPA in an 
adversary adjudication before EPA 

. ~less EPA's position as a party to-the 
proceeding was substantially justified or 
special circumstances make an award 
unjust. The purpose of these rules is to 
establish.procedures for fhe submission 
and consideration of applications for 
awards against EPA when the 
underlying decision is not reviewed by a 
court. 

§ 17.2 Definitions. ' 
As used in this part: 

. {a) 'The Act" means section 504 of 
title 5, United States Code, as amended 
by section 203[a)[1) of the Equal Access 
to Justice Act. Pub. L No. 96-481. 

(b) "Administrator" means the 
Administrator of the Environmental 
Protection Agency . . 

(c) "Adversary adjudication" means 
an adjudication required by statute to be 
held pursuant to 5 U.S.C. 5S4 in which 
the position of the United Stales i11 
represented by counsel or otherwise: but 
excludes an adjudication for the purpose 

- of granting or renewing a license. 
(d) "EPA" means the Environmental 

Protection Agency, an Agency of the 
United States. _ 

.(e) "Presiding officer"means the " 
official. without regard to whether he 11 
designated iis an administrative law 
judge or a hearing officer or examiner, 
who presides at_fhe adversary 
adjudication. -

(f) "Proceedi ng" me;;n s an !tdv c:-sary 
!Hlj ud:Ca tion a s defined in § 17.2(b). .. 
§ 17.3 P ro ct:•ec!l nij 'i co ve rd i. 

(a) These rul es &pply to Hdvcrs ary 
adjud icati ons required b j: st <J tute to. be 
conducted by EPA under 5 U.S.C. 5S4. . 
To tl1 e extent that they Rre adversary , 
11djudications, the proceedings ... 
condu cted by EPA to w hich th es e rules 
apply include: · 

(1) A hearing to cons ider the . 
assessment of a noncompliance penalty_ 
under section 120 of the Clean Air Act- : 
as a mended (42 u.s.c. 7420): . 

(2) A h ea ring to con sider fhe 
termi na tion of an individ t:al Not ional 
Pollut ion Di scharge Elimination System 
permit under Section 402 of the Clean 
Water Act as amended (33 U.S.C. 1342): 

(3) A h earing to con sid er the 
assessment of any civil pen alty _under 
section 16(a) of the Toxic Substan ces 
Control Act {15 U.S.C. 2615(a)); 

(4) A hearing to consider ordering a 
manufacturer of hazardous chemical 
substances or mixtures to take actions 
under section 6(b) of fhe Toxic 
Subst a nces Control Act (15 U.S.C. 
2505(b)), to decrease the unreasonable 
risk posed bj' a chemical subst ance or . 
mixture; 

(5) A hearing to consider the 
assessment of any civil penalty un4er 
section 14(a) of the Federal Insecticide, 
Fuqgicide, and Rodenticide Act as 
amended (7 U.S.C. 1361); · 

(6) A hearing to consider suspension 
of a registrant for "failure to take 
appropriate steps in fhe development of 
registration data under Section 3(c)(2)(B) 
of the Federal Inse,cticide, Fungicide and 
Rodenticide Act as amended (7 U.S.C. 
136a): 

(7) A hearing to consider the 
suspension or cancellation of a -
registration under Section 6 of fhe 
Federal Insecticide_, Fungicide, and 
Rodenticide Act as amended (7 U.S.C. 
136d): 

(B) A hearing to consider the 
assessment of any civil penalty or the 
revocation or suspension of any permit 
under section 105(a) or 105(£) of the · . 
Marine Prolection, Research. and 
Sanctuaries Act as amended (33 U.S.C. 
1415(a), 33 U.S.C. 1415(£)): · 

(9) A hearing to cons-ider the issuance 
of a compliance order or the assessment 
of any civil penalty conducted under . 
Section 3008 of fhe Resource · 
Conservation and Recovery Act as 
amended (42 U.S.C. 6928); 

, (10) A heanng to ~;onsider the 
issuance of a compliance order under 
Section ll(d) of the Noise Control Act as 
amended (42 U.S.C. 4910[d)):-- · 

: 

·, 

,i 
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(b) If a pro ceeding includes both · · ··: {f) Th e n e t w orth ci >td nu n1 ber of (4} Any nece sFa ry a'; J r c a~v~ ahle 
ma tters covered by the.Act andm a tiers · c r>~p!oy ee s of the app lir;ant a nd HI! ofils- exp ense s incurred; ,·- . . 

" ' Sp t.!ci fically excluded fro m cove ra ge. an~=-··. affiliat e s s f; a ll be 8wf C(;l! Cd to . .. - . ~ • .. (5) Such ot1J e r fa cllirs 'a s Olay bt)i! r 'on 
_·a ward made. will include onl~ fees ~nd . ~ - d etermine elig ib ility. A n lndi vi du; Jtor. _: :· the value- o£ the ser\•ins ~"rformed. 

expenses rel a ted to covered issues; · · ~- · : group of individuals, corpora ti on, or · · 
' -: ·"' . ' < otfier en tity that di re ctly or indi rectly . . § 11.8 D~1egatron -~f authority. 

- § 11.4 Applicability to EPA proceedings. .. , controls or owns a nld jority o f. the vo ti ng, The . Admini s tr~ tor dclcg_a tes In his 
The Act app lies to a ~ a dversa ry ·· : shares of ano thu L ~s iness boa;·d of -Judicial Officer quthority to ta ke final 

a djudicat ion pending before EPA a t a ny directors, tru sted, or o th er p.:rsons _ 11 c tion refating_to ihe E:i_ua l Acce s~ to. 
lime be tween October 1; 1981 and · e xercising s imil a r func tions, shall be Justice· Act. Nothing.in this deh·g p. t ion 
Sept t.! mber 30,1984. This includes considered an affiliate of that business _ shall preclude the: Judicial Officer from 
proceedings begun before October}., : _ far purposes of this Part. In a ddition, the . referring any matter related !o the Equal 
1981 if fin e I EPA action. has not. been . Pres idi ug Officer may d e termine that Acces !'! to Jus tice Act to the · 
taken before that d il le,. and proceedings. fi na ncia l rela tio nshi ps vf th e app li cant /l.dm!n is tratoi when th e· Judicia1 Officer 
pending o~ September 30, 1984.: other th a n those de ~cribed in ~his determi nes th e re ft.!rrallo be' 

· · ' • ... - parag ;-t~ ph constitute special 
§ 17.5- .Effglbltity of appffcants. ci rcwnstances that would make an 

(a) To be el igible for a n.award of award unjust. . 
attorney"s fees and other expenses (g) An appJic11 nt is not eligible if it ha s. 
under the Act. the appli cant must be a participat ed in the proceed ing on behalf 
preva iling pa rt:-.~ in the adversary .of other persons or entit ies th oi. a re 
adi,udication for which it seeks an . . ineligible. 
awa rd. The- term "party .. is defmed in 5 -
U.S.C. 551(3). The appfieant must sho}V 
thaf it meets- air conditions of eligibility 
set out in this subpart and in Subpart B. · 

(b) The types of eligible applicants are· 
as follows: · 

(1) An individual with a net worth of 
not more than $1 million: 

(2) The sole owner or an .. .. 
uruntorporated business which ha!! Bt 

net worth of not more than $5 niillion -
and not more than 500 employees: 

§ 17.8 Standards for award'S:. 
I . 

(a} A prevailing applicant may receive. 
an awe.rd for fees and expenses incurrec:L· 
in connection with .a proceeding unless 
the position of the EPA as a party to the 

- proceeding was substantially justified or 
unless special circumstances make the 
award sought unjusl No presumption 
arises that tl\e agency's position was not 
substantially justified simply because 

' the agency did not prevaiL 
(b) An award shall be reduced or 

denied if the applicant has unduly or 
unreasonably protracted the proceeding .. 

(3J A charitable or other tax-exempt 
·organization described in section 
501(c)(3) of the Internal Revenue Code -
(26 U.S.C. 501(c)(J)) with-not more than· 
500. employees; · . § 17.7 Allowable fees and other expenses. 

(4) a cooperative association as (a) The following fees and other· 
defmed in section 15(a) of the - · ·· · expenses are allowable under the Act -
Agricultural Marketing Act (12 U.S.C. (1) Reasonable expenses of expert · 
114j(a)) with not more than 500 witnesses; ' 
employees; and · · · - _ (2) The reasonable cost of any study, 

(5) Any other p~r!nership. corporation; analysis, engineering report. test. or 
association. or public or private ·· -: project which EPA finds necessary for 
organization with a net worth of not _ the preparation of the party's case; 
more than $5 million and not more than·· (3) Reasonabl~ attorney or agent fe~. 
500 employees. . (b) The amount of fees awarded will . 

(c} For the purpose of eligibility, the be based upon the prevailing market 
~ net worth and nwnber of employees o( rates for the kind and quality of services 

. an applicant shall be determined as or . furnished, except that 
the date of adversary adjudication was (1) Compensation for an expert 
initiated. - witness will not exceed $24.09 per hour: 

(d) An applicant who owns an · and 
unincorporated business will be . • (2) Attorney or agent tees wilt not be · 

_. considered as an "individuaL" rather , in excess of $75 per hour. , . . il 

Than a ~wle owner of an unincorporated' (c} In determining the reasonabreness . 
' business" if the issues on which the - · · of the fee sought. the Presiding Officer 

applicant prevails are related prim.ari.~ · .'. shan consider the followtng: : • .·. 
to personal interests rather than tO; · • ·.• ll) The prevailing rate. fat simiTar · . 
business interest. ·' . · . ... ·. · • services in the community in wfi.ich the . · 

. (e) The employ~es of an applicari• . attorney_ agent, or witness ordinariry -... 

a P2ropria I e. 

Subpar:! 8-lnformalion Required 
From Applicants 

§ 17.11 Contents of' application. 

_: (a) An applfcil tion for awa rd of fees 
and expenses under the i\ct shall 
identify the applicant and· the 
pro~;eeding for which an aw a rd is 
sought. The application..shall show that 
the applicant has prevailed and identify 
the position of EPA in the proceeding 
that the a pplica nt all eges was not 
substantially justified. 

(b) ·The application:shaU include a 
statement that the applicant's net worth 
as·of tfiedimethe proceecling was 

- initialed: did' not exceed $1 million if the 
applicanris an individual (other than a 
sole owner of an unincorporated 
business seeking an award in ihat 
capacity} or $5 million in the case of all · 
other applicants. An applicant may omit 
this statement if: · 

· [1) It attaches a-copy of a ruling by the 
Internal Revenue Service that1t 
qualifies as an organization described in 
section 501(c)(3) of the Internal Revenue " 
Code of1954 (26 U.S.C. 501(c)(3)) and is 
exempt from taxation under section 
501(a) of the Code or, in the case of such 
an organization not required to obtain a 
ruling from the Internal Revenue Service 
on i!s exempt status, a sta tement that 
describes the basis for the applicant's 
belief that it qualifies under section 
501(~)(3} o( the Code; or 

(2).11 stales that it is a•cooperativa 
association as defmed in-section 15(a) of 
Hie Agricui!uM.l Marketing Act (12 
U.S.C. 114f{afl . . · . . · -, 

_ Include all persons who regularly· ·. :_ · ~ performs services; . ·-.- . ' -
~ ; · · perform services for remuneration. for _ (2) The time actually spent in the · · · · 

the applicant under the applicant's ·-_: ·· ·representation of tile applicant; · · ., 

(c) If the applicant fs 'a partnership .. 
corporation. association. or- · · 
organization, or a sole owner of an . 
unincorporated business, the application 
shall state that the applicant did not 
have more than 500 employe-es at the 
lime the proceeding was initiated, giving 
the number of its employees and 
describing briefly J/le type and purpose 
of its orszanization or business. 

direction and contfol. Part-tim&c- '. ;: : _ ... ' (3} The difficulty or·romplexity of tha ' 
· employees sliall be includelf: · ~;~ · · Issues raise a by the application: · ~ . -· ·-

: ..... . 
' 

, . 
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. . 
(d) The "F~;li c ,,'tio:i s{~ J iiem!~er th'e _: . fe es and 'c;:~~ " :::~r'-s.'bc:h: ding til ~ t:~~ t ~i 

_enou:1t of fees a!ld exp o~ c! S ~oughL . . <my study, t:;.gi rw c· rir\3 rc:port tes t. or · .. 
(e) The ::p;•licc: !ion mey include any . p roject. fo r 1-:h ich r.n r. v.- ;.; d b t< O<J ghL J _ 

other n:al!.crs th a t the applicant believes . {b) ·:me ducu:: ~ ie >.! :tio:1 )!,,lllnc!u de 
should be considered in detcrrr:ining. · . an affidav·it fro.n Hny a!!o;,,ey, e.sent, or: 

uml crlying cor. trover:;y, th en agency . . • 
p roc .:: adings for th e sw.:;r;i of fees will' . 
be F. I :; yed p cndhg complet:on of jurlicirll 
revi ew. If. upon completion of re\'i ew, 

whether and in what amount en awaf.d ' · expe rt "''i tness rcp;-e scnling or ·, _- ~ · · 
should be made. · _;, , .. • .. ·.· : .: . app c2 ring in beh al f of the pr>rty s! <iling · 

(f) The opplice tion shallbe sign~cl'by : the actuP.l time cxp i: nrle;) nn d !he rn !e at 
the applican t with respect to the ·, . which fees ~' '• d oLi er rxpenses were 
eligibility of th e i! pplican t and by the : computed and t],_ , ,:rioir;g t:;c :::.;cci fic . 

the court decides v.·hat fees to award. lf 
any, then EPA shall have·t1o authurify to 
award fees. 

Su!JiJart C- Procedures for 
Cunsfderlng App!lcatlons. 

attorney of the applicant with respect to services p erformed. · · ~ · 
ftes and expenses sought The . (1) The affida\it shall itemize in detail . § 17.21 . FHing and &~rvlce of documt nta 
application shall con tain or be . the 6Cr\lices performed by the date; . . An application for an award and any 
accompanied by a writt en \lerilicalion: . num?er ofbo:r:-s per da.t e, and the · other pleading or document related to 
under oath or affirmation or under ' . s en ·1ces perfo:·ne n dun"lg th os e h ours. the applica tion shall be fil ed and served 
p enalty of perjury- thai the information.- In order to e~. tablish the hourlyrole, the on a ll parties to the proceeding in the 
pro\lided in the applica!ion and aU . . affi.da \~t s~all state lh: hoUily rate. . same manner as other pleadings in the 
accompanying material is frue and_- .· wh1c;h lS b1Ile_d and pa1d by L'-1~ maJonty proceeding.' _. 
complete to the best of {he" signer's ..of ~bents du.It ng the rel~.:~nt time :... 
information and belief · penods. -- · . _ _ § 17.22 Answer to application. 

, · (2) If no h ourly ;-a te is paid by the (a) Within 30 calendar days after 
[OMB Cont;-ol Number ZG(X}-(}403) majority of clients because, for instance, sei'\'ice of the application, EPA counsel 
§ 17.12 Net worth exhibit. - the attorney or agent represents most shall file an answer. , 

(a) Ea ch applicant except a qualified clients on a contingency basis, the 1b) If EPA counsel Hnd the applicant 
tax exempt organization or a qualified -:. attorney or agent shall provide · believe that they can reach a settlement 
cooperative must submit with its affi~avi!s from two attorneys or agents . concerning the award, EPA counsel may 
application a detailed exhibit showing with similar experience, who perform file a sfateme-nt of intent 1o negotiate. 
its net worth at the time the proceeding simichlar work. slating the hourly rate The filing of such a statement shall 
was initiat ed. If any individual. · whi they bill and are paid by the extend the time for filing an answer an 

. th . d' tl majority of their cl ients during a addJ' ti'onal 30 davs. . · 
corpo;-ahon, oro er enl!ty tree . Y or comparable time period. . " , 
indirectly controls or owns a majority of (c) The documentation shall also (c) The answer shall expl31n in detail 
the voting shares or other interest of the include a description of any expenses any objections to the award requested 
applicanL or if the applicant directly or · for whiCh reimbursement is sought and 8 · and identify th.e fa_cts re1ied on to . 

.. indirectly owns or controls a majority of statement of the amounts paid and · . . support the obJection. If th~ answer lS 

the voting shares or other interest of any payable by the applicant or by any other _based on .any alleged facts not alrea~y 
corporation or other entity, the exhibit person or entity for the services reflected m the rec?rd of the.proceedmg, 
must include a showing of the net.worth ' proVided. . . . - :: EPA cour:sel shall mclu?e WJth the. . 
of all such affiliates or of the applicant - (d) The Presiding Officer may require answer. e1ther a supportmg affidaVll or· 
including the affiliates. The exhibit may the applicant to proVide vouchers, affidavJ~ or request for further _ 
be in-any form lhat provides full . receipts, or other substantiation for any proceedings under§ 17.25. · 
disclosure of assets and liabili_ties of the exp_ enses claimed. ' 
applicant and any affiliates and is § 17.23 Comments by other partleL 
sufficient to determine whether 'the (OMB Control Number Z()()(}-{)4JO) Ally party to a prdceeding other than 
applicant qualifies under the standards § 17.14 Tlme for submlulon of the applicant and EPA counsel may file 
of 5 U.S.C. 504(b)(1)(B)(i). The Presiding application.' . • .. · comments on an application within 30 _ 
Officer may require_ an app1icant to..file · (a) An application must .be filed no calendar days after it is served or on an 
additional information to determine the . later than 30 days after final disposition im'swer within 15 calendar days after Jt 
applicant's eligibility for an award. ·. . of the proceeding. If agency review or is served. ....._ 

(b) The net worth exhibit shall · reconsideration is sought or taken of 8 
describe any transfers of assets from, or· decision in which an applicant believes § 17.24 Settlement. 
obligations incurred by, the applicant ·or it has prevailed, action on the award of . A preva1.ling party and EPA ~ounsel 
any affiliate occurring in the one-yea~ · · fees shall be stayed pending final may agree on a proposed_settlement of 
period prior to the date on which the ~ agency disposition ofthe underlying an award before final action on the · 

'proceeding was initiated fhat ·reduced . controversy. . . . 0 applicatimi, either in connection With 8, 

~e net worth of the ·applicant and its _,. ' . (b) Final disposition means 'the later settlement of the underlying proceeding 
affiliates below the applicable neT.Worth' of: {1) The date on which the agency ·. _ or after the underlying proceeding has 
ceiling. If there were no sucb · _ · decision becomes final. either through been concluded. If ~e party and EPA · 
transactions, th~ applicant shall so : disposition by the Administrator o_r counsel agree on a proposed settlement 
slate . . • - _- · · Judicial Officer Qfa pending ap-peal or of an award before ari application has· 

(c) The~~~ W.orih exhibit shall be through !1-D initial decision becoiJ!ing . been filed, the application shall be filed 
included in the public record of the final due to lack of an appeal or (2) the wi~h the proposed settl_ement.' 
proceeding: · · _ date of final resolution of the ' • ·· ·. - - - · ·- -

. - . · ' " . . proceeding. such as settl. emenl_or · _.· --"' . _ · § 17.25 E·xten __ Sions o _r_. tlme ___ an_d __ f __ urt_ h.w. 
(OMB Control Number 200(H)430}., · eedl · - -

· - · v~?luntary dismissal, which Is not_s.ubJect proc ngs. · . -.. ' : _ ; _ . _ 
§ 17.1S- Do~um;ntatlon of fees and ,_ · ... · to a pe~ifion !or ~-~h~a~.':l8 or_~-:.~~>:,>:: -_ ,_ . · _ (a) Th~ Presiding Offi_ce;_may,_ on 
eq>enseL " · '" " reconsideration.: · · ~- · : ·: _ ' _motion and for good c~use sbown. grant 
. (a) The application shall be (c) If judicial review Is souglit or taken· extensions of time, ·o_ther than fo~ filing 
a"ccompanied by full documentation. of of the fmal agency disposition of the · an application for fees and expenses, 

. } 
.. ----·· 
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Hfl er final dis~1os iti on in the adversa ry 
acjudic il lio n. . . .. . . 

(b) Ordindrily, th e celci!nir:a !iori_or an . 
awa rd will be ma de on the basis of the · 
writt en record of the underlying ~ , 

- proceeding and the filings required or . 
permitted by the foregoing sections or ' 
th2se rules. However, the adjudica tive 
officer may sua spon te or on uwtion of_ 
any pa rty to the proceedings· require or · 
permit furL1er filings or other action, _ 
such as an informal conference, oral -. ~ -
argument, additional written , 
~ubmis si ons, or an cy i J•~ntiary heuing. 
Such further action shall be allowed 
only wh en-necessary for f\!U_.an d fa ir 
resolution of the issues arising from the 
application and shall take place a·s ·· . 
promptly as possible. A motion for 
further filings or oth er action shall 
specifically identify the informa tion 

- · . sought on the disputed issues and shall 
expla in why the further fli ings or other 
action is necessary to resolve the issues. 

(c) In the event that an evidentiary 
hearing is required or permitted by the 
adjudicative officer, such hearing and . 
any related filings or otberactiof!.. 
required or permitted shall be conducted 
pursuan! to the procedural rules ~. 

. governing the underlying adversary · . 
adjudication., · 

§ 17.26 . Decision on appnCaHon. 

, . The Presidifl.g Officer shall issu~ 8 
recommended decision on the . 
application which shall include 
proposed written findings and 
conclusions on such of the following as -. 
are relevant to the decision: (a) The 
applicant's status as a prevailing party; 
(b) the applicant's qualification as 8 

"party:• under 5 U.S.C. 504(b)(1)(B); (c) 
whether EPA's position as a party to the 

·proceeding was substantially justified; 
(d) whether the special drumstances 
make an award unjust; (e) whether the 
applicant during the course of the . . ·. 
proceedings engaged in conduct that 
unduly and unreasonably protracted the 

. final resolution of the mat!el"in . 
controversy; and {f) the amounts, if any, 

:! awardedJor fees and other expe-nSes, 

§ 17.29 Payn•' ~• t d ;: n rd. 

An ?.pplic;:;n t scd:ing pnymcn t c f an 
uwarJ shall submit a copy d the fi nA l 
decision gnnti ng the a ·,ve. rd to t11e 
Office of Financia l MG!l2&C!-.:;e;n l for 
Processing. A st nte~:<e nt th At review of 
the und erlying dec ision is not k ing 
sought in the United Stcl! e9 ccurts or 
tha t the process fer s ,c· ~king rc-.·iew of 
the av;a rd h ns be;:n co,; .plctc d n<:l~ l also 
be included. · · - · 

IFR Doc. 83--Z..~ Piled It- l -ID; It~ omJ 

lliW !oO COD£ •~W-"'-M 

DEPARTM ENT Of THE iNTE I,IOR 

Bureau of ~nd Management -... 

43 CFR Public Land Order 6457. 

[OR 129-4 (W«s h)) 

Washington; Withdrawal of Lands for 
the Billy Goat Recreation Area 

· AGENCY: Bureau of Land Management, 
Interior. 
ACTION: Public land order. 

SUMMARr. This order withdra•'·s, for 20 
years, 5.8 acres of land v.rithin the 
Okanogan National Forest for protection 
of the Billy Goat Reerea tion Area. The 
land will be closed to mining, but'remain 
open to surface entrY and mineral 
leasing. 

_EFFECllVE DATE: September 2. 1983. 
FOR FURTHER INFORMATION CONTAcr. 
Champ C. Vaughan, Jr., Oregon State 
Office, 503-231-8905. 

By virtue of the 'authority vested in the 
Secretary of the Interior by section 204 
of the Federal Land Policy and 
Mana-gement Act of 1976, 90 Stat 2751; 
43 U.S.C. 1714, it is ordered as follows: 

1. ·subject to valid existing rights, the 
following described national forest hind, 
whicli is under the jurisdiction of the · 
secretary of Agriculture, is hereby 
withdrawn from location and entry _ · · 
W1der the mining laws, (30 U.S.C. Ch. 2) • 
and reserved for the Billy Goat 

--Recreation Area: 
explaining any difference between the Willarnetle Meridian 

39939 
- .· ~ 

748.22 fr·e t to Come r :'-: o. 2; thence N. 
89'03'13" \V., 2.0 2.:!8 f,;e t to Corner !1/o. 3; 
th.,ace N. 54. 57"07" W .. 522.43 fee t to Comi!r 
N o.4; tht:nce N. 33 ':H '.W" K. <c--o. o3 feet to . 

.. Con)ef No.1. cont r::! nin3 < ~~~ ;;;-cximtdeJy 4.-4_ 
acr-es. 

Puree! No.2 
B~gil::ning at '!1Uld monument identi fi "d Rll • 

"U.S. Fores.t Service, Deparlment of . 
Agricul tu re, L\1:1900"'; th en ce S. 62'06'51" E., 
2?23.-1-0 feet, to Corner No. 1 of Pa1 eel No. Z 

- which is the true point of beginning; tl1cnce S. 
51'58"13" E., 425.37 feet lo Comer No. 2; 
th ence N. 00'09"47"' E., 347.81 feet to Comer. · 
No. 3; thence S. 76'2.7'54" W ~ 3!>4.17 feet to . 
Cc1 ner No. 1, contH ining approxim ately .1.4 
ac;es 

The areas described P.&gcega fe 
approximately 5.8 acres in Oka nogan County. 

2. The w ithdrawal made by this order 
does nor alter the applicability of the . 
public land laws governing the u ~e of 
the na tional forest lanss u:1cle r lease, · 
license, or permit, or govemiP.g the .
di sposal of their mineral or vegeta tive 
resources other than under the mining 
laws. 

3. This withdrawal shall remain -in 
effect for a period of 20 years from the 
effective date of this order. 

Inquiries concerning the land should 
be addres sed to the S:a te Director, 
Bureau of Land Management, P.O. Box 
2965, Portland. Oregon 97208. .,
August 24, 1983. 

G~y E. Carruthers; 
Assistant Secretary of the Interior. 
(fR Doc. 113-2-4106 F'liod It-HI:!; 8.-<5 am) 

Blt.UkG CODE >&31~ 

.. 

DEPARTMENT OF TRANSPORTATION 

National Hlgh~ay Traffic. Safety 
Administration 

49 CFR Part 571 

[Docket No. 7G-27, NoHce 281 · 
. ;. ./· . 

Hydr:aulfc Brake Systems 

AGENCY: National Highway Traffi~' 
Safety _Administration (NHTSA), DOT. 
ACTlON: Final rule. . . . _.: ·' : 

. amoW1t requested imd the amount · . . 
- " ~ awarded . ... . - -~. ' -~- .• _. .: . . . : :_ . Okanogan National Forest . . . . - SUMMARY: This notice amends Standard 

1
_
17

.2
7 

Agency review •. _._·_ .~ . , :- ., Billy Coot Recreation Area ·;·_· · -. · - -- No. 105, Hydraulic Brok.e Systems, to 
_ . . T. 38 N .• R. 20 E .. unsurveyed. .. ~- ,_ , provide an optional test procedure for 

. , " ~ . .The recommended dedsion of the .. Sec. 23. two tracts of land within said 1ec.. trucks, buses other than school buses, c> ~ . Presiding Officer will be reviewed by . . , . _ 23 which are more particularly described and multipurpose passenger vehicles 
· -- EPAinaccordancewithEPA'a . , < _·· :- _, asfollowa: : . _· ~ - _ -= .. ·--:. : (MPVs)withagrossvehicleweight 

procedures for the type ofsubstanti~e .~.Parcel Na:i · · - --· ::-- --~ · ::· :_: ·._. · ~ ~- _._, -~ · rating (GVWR} of greater than 10,000 
proceeding in~olve_~· __ ,>-;~ ~, _; . · .. Beginning at land mon~ent ld~ntlfied 

81 
~ · pounds. The standard becomes · .. 

:--.; - applicable to these vehlcles on · - ' . 
. • 117.28·--: JudlciJll revle._;,, · .. . ' ' :·_-. ,. ·_ "U.S. Forest Service. Department of . September 1,1983. The 'amendment . 

.,_ '- :: ·. - - · - · - · · · - . Agriculture, LM 1980"; thence N. 57"20'30" E., 
~·- . : : . Judicial review of final EPA decisions 392.20 feet; thence N. 33'34'40" E.. 496.98 feet. permits manufacturers to meet the~-
-~;_-:. _ . on awards may be sought as provided In to Comer No. 1 of Parcel No. 1 which Ia the partial failure requiremenl5 after . . · · . 
~-'. -. · 5 U~.:,~ ~~cl~2). · . ~ -~ .:· t .! ~~-.:-'.: · · true poi~t ofbe~~nning; thence S. ~'22'4_1: E.. .con~~C::~~_e ~-~~nda~'s ~~- t-~~:. c·~~ : 

" ~. _· .. ··:•' .. 
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